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In Departure from Seventh Circuit, Ninth Circuit Holds Tax Sales Are Not Fraudulent
Transfers

Updating an earlier alert (January 27, 2016, “Seventh Circuit Holds lllinois Tax Sales May Be Set Aside as Fraudulent Transfers”), on
September 8, 2016, the Ninth Circuit held in In re Tracht Gut, LLC v. L.A. Cnty. Treasurer & Tax Collector, No. 14-60007, 2016 U.S.
App. LEXIS 16513 (9th Cir. Sept. 8, 2016) that California real estate tax sales are for reasonably equivalent value and cannot be set
aside as fraudulent transfers under 11 U.S.C. §548(a)(1)(B).

The Ninth Circuit now joins the Fifth and Tenth Circuits in extending the Supreme Court’s holding in BFP v. Resolution Trust Corp., 511
U.S. 531 (1994) (holding mortgage foreclosure sales conducted in accordance with relevant foreclosure laws are for reasonably
equivalent value) to real estate tax sales.

In holding that real estate tax sales are not for equivalent value, the Seventh Circuit in In Re Smith, No. 15-1166, 2016 WL 231769 (7th
Cir. Jan. 20, 2016) emphasized that lllinois tax sales do not involve competitive bidding and the bid amount bears no relationship to the
value of the underlying real estate. /d. at 2. While the debtor in Tracht Gut argued the exact same thing, the Ninth Circuit, relying on “the
rationale and policy considerations” of the BFP holding, largely ignored the debtor’s arguments. Noting that similar to mortgage
foreclosure sales, tax sales in California require such procedural safeguards as notice to the defaulting land owner, substantial lead
time before the foreclosure sale and strict adherence to prescribed bidding and auction procedures, the Ninth Circuit applied BFP’s
holding to California tax sales. With its deference to state law on matters concerning real estate, the Ninth Circuit has further reinforced
BFP’s mantra that “market value has no applicability in the forced sale context.”!

The Ninth Circuit appears to be avoiding what the Seventh Circuit may have created, inadvertently or not — instability in the tax sale
market and an added obstacle to a State’s or local government’s collection of delinquent real estate taxes.

For More Information

If you would like further information concerning the matters discussed in this article, please contact any of the following attorneys or the
Chapman attorney with whom you regularly work:

James P. Sullivan Michael T. Benz
Chicago Chicago
312.845.3445 312.845.2969
jsulliva@chapman.com benz@chapman.com

Chapman and Cutler Lrp

Attorneys at Law - Focused on Finance®

This document has been prepared by Chapman and Cutler LLP attorneys for informational purposes only. It is general in nature and based on authorities that are subject to
change. It is not intended as legal advice. Accordingly, readers should consult with, and seek the advice of, their own counsel with respect to any individual situation that
involves the material contained in this document, the application of such material to their specific circumstances, or any questions relating to their own affairs that may be
raised by such material.

To the extent that any part of this summary is interpreted to provide tax advice, (i) no taxpayer may rely upon this summary for the purposes of avoiding penalties, (ii) this
summary may be interpreted for tax purposes as being prepared in connection with the promotion of the transactions described, and (iii) taxpayers should consult independent
tax advisors. © 2016 Chapman and Cutler LLP. All rights reserved. Attorney Advertising Material.

1 Id. at 12 (quoting BFP, 511 U.S. at 537).
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