Pratt’s
Journal of

Bankruptcy
Law

LEXISNEXIS® A.S. PRATT® JANUARY 2023

YOU CAN’T SUBORDINATE ME, I’M A SENIOR SECURED CREDITOR, RIGHT?
Michael Friedman, Larry G. Halperin and Carson M. Klarck

@ LexisNexis



Pratt’s Journal of Bankruptcy
Law

VOLUME 19 NUMBER 1 January 2023

Editor’s Note: Crypto Is Burning
Victoria Prussen Spears 1

Crypto Bankruptcies Heat Up; Who Will Get Burned?
Kathleen M. St. John 4

Roll-Up, Roll-Up: Protecting CLO Positions in Priming Transactions
John Goldfinch, James Warbey, Claire Bridcut and Peter West 9

You Can’t Subordinate Me, I'm a Senior Secured Creditor, Right?
Michael Friedman, Larry G. Halperin and Carson M. Klarck 18

Third Circuit Adopts New “Reasonable Reader” Standard and Holds Reporting
Consumers’ Pay Status as Past Due with $0 Balance After Transfer Did Not

Violate the Fair Credit Reporting Act

Diana M. Eng and Andrea M. Roberts 22

Eleventh Circuit Holds Payment of Section 503(b)(9) Administrative Expense
Claims Do Not Reduce Subsequent New Value Preference Defense
Gregory G. Hesse and Brandon Bell 26

Farewell, Hunstein—Eleventh Circuit Holds Disclosing Debtor’s Information to
Mail Vendor Does Not Establish Concrete Harm
Wayne Streibich, Diana M. Eng and Andrea M. Roberts 34

Bankruptcy Court Slams U.S. Trustee’s Attempted Disqualification of Investment
Banker
Michael L. Cook 39

Rare Earth and Modern Land Chapter 15 Recognition and the Discharge of New
York Law Governed Debt
Alexandra Wood 45

f(ﬁ° LexisNexis’



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:

Ryan D. Kearns, J.D., at ..o 513.257.9021
Email: oo ryan.kearns@lexisnexis.com
Outside the United States and Canada, please call .. ............. (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . . ... ... ..vvuunnennne.... (800) 833-9844
Outside the United States and Canada, please call ... ....... ... .. (518) 487-3385
Fax Number . . . ... .. .. . e (800) 828-8341
Customer Service Website . ... ............... hetp://www lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account manager Of . .. .. ... ...t (800) 223-1940
Outside the United States and Canada, please call . . ... ........... (937) 247-0293

Library of Congress Card Number: 80-68780
ISBN: 978-0-7698-7846-1 (print)

ISBN: 978-0-7698-7988-8 (¢Book)

ISSN: 1931-6992

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BankrurTCY Law [page number]
([year])

Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL
of Bankruptcy Law 349 (2023)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.

Copyright © 2023 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862

www.lexisnexis.com

MATTHEW BENDER

(2023-Pub.4789)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VictoriA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

Scorr L. BAENA
Bilzin Sumberg Baena Price & Axelrod LLP

ANDREW P. BrRozZMAN
Clifford Chance US LLP

Micuaer L. Cook
Schulte Roth & Zabel LLP

Mark G. DoucLas
Jones Day

MaRrk J. FRIEDMAN
DLA Piper

Stuart 1. GORDON
Rivkin Radler LLP

Parrick E. MEARS
Barnes & Thornburg LLP

il



Pratt’s Journal of Bankruptcy Law is published eight times a year by Matthew Bender &
Company, Inc. Copyright © 2023 Matthew Bender & Company, Inc., a member of LexisNexis.
All Rights Reserved. No part of this journal may be reproduced in any form—by microfilm,
xerography, or otherwise—or incorporated into any information retrieval system without the
written permission of the copyright owner. For customer support, please contact LexisNexis
Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call Customer Support at
1-800-833-9844. Direct any editorial inquiries and send any material for publication to Steven
A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central
Parkway Suite 18R, Floral Park, New York 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house

counsel, government lawyers, senior business executives, and anyone interested in privacy and
cybersecurity related issues and legal developments. This publication is designed to be accurate
and authoritative, but neither the publisher nor the authors are rendering legal, accounting, or
other professional services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the present
considerations and views of the authors and do not necessarily reflect those of the firms or
organizations with which they are affiliated, any of the former or present clients of the authors
or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Journal of Bankruptcy Law, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

v



You Can’t Subordinate Me, I’'m a Senior
Secured Creditor, Right?

By Michael Friedman, Larry G. Halperin and Carson M. Klarck

In this article, the authors explain that lenders need to be aware of the potential use
of “uptier” transactions and carefully review the specific language in governing
documents to assess the potential risks associated with such transactions.

Highly leveraged companies, in default under their existing credit agree-
ments, are constantly looking for new, creative ways to raise badly needed
liquidity. Lenders are also often looking to protect their existing loans and, if
possible, improve their existing lending positions while putting additional
capital to work. The problem is that these companies have typically previously
provided a blanket lien on all of their assets and have no additional collateral
to provide to support the additional indebtedness. After studying the existing
credit documents, many companies and their sophisticated advisors have
developed creative alternatives for raising indebtedness.

In the recent past, we have seen companies move collateral away from
existing secured lenders to unrestricted subsidiaries in order to raise new senior
indebtedness (i.e., as in | Crew).1

More recently, however, we have seen companies raise new senior secured
loans with the help of a majority of their existing lenders, in what has been
labeled an “uptier” transaction.

UPTIER TRANSACTIONS

The most aggressive form of an “uptier” transaction is one in which the
borrower enters into a new loan agreement or indenture with the majority
lenders, and the majority lenders exchange their existing loans for the new loans
or bonds. Immediately prior to the debt exchange, the majority lenders agree to

“ Michael Friedman, a partner in the New York office of Chapman and Cutler LLP, focuses
his practice on special situation financings, investments and acquisitions, bankruptcy, and
financial restructurings. Larry G. Halperin, a partner in the firm’s office in New York, focuses his
practice on financial restructuring of distressed companies, including the representations of
independent directors and special committees, special situations transactions, and mergers and
acquisitions. Carson M. Klarck is an associate in the firm’s Chicago office. The authors may be
contacted at friedman@chapman.com, halperin@chapman.com and cklarck@chapman.com,
respectively.

L For instance, see Crew Group, Inc., et al. v. Wilmington Savings Fund Society, FSB, No.
650574 (N.Y. Sup. Ct. Feb. 1, 2017) (i.e., J. Crew transferred its trademarks (the collateral) to

an unrestricted subsidiary).
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You CaN’T SUBORDINATE ME

amend the existing loan agreement or indenture to allow the borrower to issue
superior liens in the collateral securing the existing debt.

Thereafter, the borrower grants the new lenders a superior or “priming” lien
in the borrower’s collateral to secure the new loan. As a result, the minority
lenders are left holding loans secured by liens subordinate to those held by the
majority lenders under the new loans.2

As most recently described by Delaware Bankruptcy Judge Craig T. Goldberg
in Bayside Capital Inc. vs. TPC Group, Inc., such transactions “take advantage of
technical constructions of loan documents in ways that some view as breaking
with commercial norms.”3

THE TPC CASE

In Bayside Capital Inc. vs. TPC Group, Inc., TPC, as borrower, issued $930
million senior secured notes maturing in 2024 and carrying a 10.5% interest
rate (the “2019 Notes”) to various lenders in August 2019, pursuant to an
indenture (the “2019 Indenture”) that governed the lenders’ rights with respect
to the financing.

As the financial condition of TPC declined, TPC issued (i) $152 million in
additional notes in February 2021 (the “2021 Notes”), and (ii) $51.5 million
in additional notes in 2022 (the “2022 Notes,” and collectively with the 2021
Notes, the “New Notes”), each maturing in 2024 and each secured by the same
collateral as the 2019 Notes, but with a superior lien to that of the lien securing
the 2019 Notes. This was accomplished by 66 2/3% of the holders of the 2019
Notes (the “Majority Noteholders”) agreeing to amend the 2019 Indenture to
permit the issuance of additional indebtedness and liens prohibited under the
original version of the 2019 Indenture.*

Under the terms of the 2019 Indenture, the Majority Noteholders were
permitted to amend the negative covenants prohibiting the issuance of
additional indebtedness, the incurrence of additional liens, and the amendment
of the related Intercreditor Agreement, because the relevant sections were not
included in the list of amendments that would require the approval or consent
of each affected holder of a 2019 Note (a “2019 Noteholder”). Those sections
that require each lender’s consent to amendment are often called “sacred rights.”

2 Typically, the minority lenders are not invited to participate in the “uptier” transaction.

3 Inre TPC Group. Inc., U.S. Bankr. Ct. (Del. 2022).

4 Often, 50.1% of lenders are required to amend the credit documents in an “uptier”
transactions; however, under the 2019 Indenture two-thirds (66 2/3) of the lenders holding the

2019 Notes were required to amend the relevant provisions under the 2019 Indenture and the
related intercreditor agreement.
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On June 1, 2022, TPC filed for relief under Chapter 11 of the Bankruptcy
Code. Under their plan, TPC sought to enter into a debtor-in-possession loan
(the “DIP Loan”) with the Majority Noteholders. The DIP Loan would provide
$85 million in new money but would roll up $238 million that was outstanding
on the petition date under the New Notes. The 2019 Noteholders that did not
participate in the exchange for the New Notes (the “Minority Noteholders”)
challenged the DIP Loan, arguing that the Majority Noteholders violated their
rights under the 2019 Indenture by amending the 2019 Indenture in
connection with the issuance of the New Notes without their consent.

THE MINORITY NOTEHOLDERS’ CHALLENGE

The Minority Noteholders’ challenge hinged on one central question: did the
amendments to the 2019 Indenture violate the Minority Noteholders’ rights
under Section 9.02(d)(10) of the 2019 Indenture? That section provides that
the consent of the Minority Noteholders is required to “make any change in the
provisions in the Intercreditor Agreement or this Indenture dealing with the
application of proceeds of Collateral that would adversely affect the Holders.”

The bankruptcy court concluded that the specific language of the 2019
Indenture focused on the “application of proceeds of the Collateral” and that
the subordination did not change the allocation of proceeds of the collateral
vis-a-vis each 2019 Noteholder.

In other words, Judge Goldblatt took a narrow interpretation of the language
relating to the prohibition and noted that if the 2019 Noteholders wanted to
prohibit the debtor from issuing notes that allowed a creditor to be paid prior
to the 2019 Noteholders, the documents should have had a clear anti-
subordination clause prohibiting any indebtedness to be senior to the 2019
Notes.

Judge Goldblatt noted that the 2019 Indenture had a hierarchy of consents
for particular amendments—there being 10 sacred rights that required unani-
mous consents—and concluded that allowing subordination of the 2019 Notes
was a less drastic intrusion on the rights of an individual holder than simply
releasing all of the collateral, which only required the 2/3 majority. Judge
Goldblatt similarly interpreted the language in the intercreditor agreement to
“restrict relative rights of the holders vis-a-vis each other.”

While the bankruptcy court in 7PC took a narrow interpretation of the
specific language in the 2019 Indenture and related intercreditor agreement,
future courts are likely to be called upon to interpret whether the granting of
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a superior lien is tantamount to a releasing of liens, given the Uniform
Commercial Code’s first to file lien priority policy.®

CONCLUSION

Based upon cases to date, it appears that courts which have been asked to
interpret these indenture, credit agreement, and intercreditor agreement
provisions believe the parties to be sophisticated and represented by competent
counsel who are capable of drafting very specific language.

Accordingly, these courts have taken the position that if lenders want to
prohibit lien subordination, they could simply add specific language prohibit-
ing lien subordination to the “sacred rights” provision prohibiting the release of
all or substantial all the collateral. While many new lending transactions have
added lien subordination to the sacred rights, it is by no means universal. While
“uptier” transactions can be catastrophic to lenders that are excluded from the
“uptier” transaction, it seems some lenders do not want an outright prohibition,
as they never know when they might want to be part of the majority (i.e.,
receiving new notes in an “uptier’ transaction).®

Given the language in existing credit agreements and indentures and the
alternative lending options they provide to both borrowers and certain lenders,
“uptier” transactions are likely here to stay. Lenders need to be aware of the
potential use of “uptier” transactions and carefully review the specific language
in governing documents to assess the potential risks associated with such
transactions.

5 Absent an intercreditor agreement, lenders that are first to file a UCC-1 financing statement
create a perfected security interest in the collateral, which means they have priority over a later

filed and/or perfected lien.

® There may be other provisions in a credit agreement or indenture that should be reviewed
that may prohibit an “uptier” transaction, such as pro-rata redemption requirements in
indentures or pro-rata sharing clauses in credit agreements. However, often such provisions can
similarly be amended or waived by a majority of the lenders or noteholders and thus would need
to be added to the sacred rights to be an effective protection for such lender or noteholder.
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